シンポジウム『ヘイト・スピーチはどこまで規制できるか』 by エリック ブライシュ et al.
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘

















1ࠉி㒔ᆅ⿢ᖹᡂ 25ᖺ 10᭶ 7᪥ุ౛᫬ሗ 2208ྕ 74㡫ࠋ
2ࠉ኱㜰㧗⿢ᖹᡂ 26ᖺ 7᭶ 8᪥ุ౛᫬ሗ 2232ྕ 34㡫ࠋ
3ࠉ᭱㧗⿢ᖹᡂ 26ᖺ 12᭶ 9᪥ LEX/DB 25505638ࠋ
4ࠉ ౛࠼ࡤࠊ⯖ῧᮾி㒔▱஦㸦ᙜ᫬㸧࡜Ᏻಸ㤳┦࡟ࡼࡿⓎゝࡀ࠶ࡿࠋཧ↷ࠕ࣊࢖ࢺࢫࣆ࣮































5ࠉ 2015ᖺ 2᭶ 25᪥࡟ฟࡉࢀࡓ኱㜰ᕷ࡟ᑐࡍࡿ⟅⏦ࠕ࣊࢖ࢺࢫࣆ࣮ࢳ࡟ᑐࡍࡿ኱㜰ᕷ࡜ࡋ
࡚࡜ࡿ࡭ࡁ᪉⟇࡟ࡘ࠸࡚ࠖ9-10㡫ࢆཧ↷ࠋ
6ࠉ ᮾᕝᾈ஧ࠕ⮬἞య⾜ᨻ࡜ேᶒಖ㞀㸦࣊࢖ࢺࢫࣆ࣮ࢳつไ㸧ࠖ ᪥ᮏᆅ᪉⮬἞Ꮫ఍ 2016ᖺ
◊✲఍ඹ㏻ㄽ㢟ࠗ⮬἞య⾜ᨻࡢ୰ࡢ᠇ἲ࠘2016ᖺ 11᭶ 20᪥㸦᪊㸸༡ᒣ኱Ꮫ㸧ࠋ
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘























7ࠉ Koji Higashikawa, Hate Speech Law in Japan, Featured Panel Presentation: Free Speech & Hate 
Speech - History, Story, Narrative, Mar. 23rd, 2017, The Asian Conference on Ethics, Religion & 
Philosophy.
㘓ࠉグ












































































































































4 4 4 4
ࠊ࡟᫬ྠࠊࡀࡓࡋࡲࢀࢃ⾜࡚ࡌ㏻ࢆဨືⓗ἞ᨻࡿࡄࡵࢆ
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘
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࣊࢖ࢺ࣭ࢫࣆ࣮ࢳ
4 4 4 4
ࡶ࠶ࡗ࡜࠸࠺㛫࡟඲⡿ⓗ࡟౑ࢃࢀࡿゝⴥ࡟࡞ࡗࡓࡢ࡛ࡍࠋ
ࠉ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳ࡜࠸࠺⏝ㄒࡣ 80ᖺ௦࡜ 90ᖺ௦࡟ᛴ⃭࡟ᗈࡲࡾࡲࡋࡓࠋࡑ

















































































cicnafetS naeJ ࡜odagleD drahciR ࡿ࠶࡛ᐙㄽ⌮ࡢㄽ⌮✀ேⓗุᢈࠊᖺ4002ࠋࡓࡋ




































8ࠉ ௨ୗࡢ㆟ㄽࡣ Bhikhu Parekh, ͆ Is There a Case for Banning Hate Speech?͇, pp. 37-56 in 
Michael Herz and Peter Molnar, eds., The Content and Context of Hate Speech: Rethinking 
Regulation and Responses, Cambridge University Press, 2012.࡟ᇶ࡙ࡃࠋ
࠘࠿ࡿࡁ࡛ไつ࡛ࡲࡇ࡝ࡣࢳ࣮ࣆࢫ࣭ࢺ࢖࣒࣊ࠗ࢘ࢪ࣏ࣥࢩ









4 4 4 4
せ㔜ࡀⅬ࠺࠸࡜࠿ࡿࢀࡽ࡚❧ࡁᥙࢆᝏ៮ࡀ
ேࡓࡋヰࢆࢀࡑࠊࡾ࠶࡛
4 4 4 4
ࡋពὀࡾࡲ࠶ࡣ࠿࠺࡝࠿ࡓ࠸࡚ࢀࡽࡅ௜ᶵື࡟ᝏ៮ࡀ
ࡿ⮳࡟ࡘᣢࢆ᝟ឤࡢᐃ≉࠺࠸࡜ᝏ៮ࡀ⾗⫈ࠊࡣ࡛⩏ᐃࡢᙼࠊࡓࡲࠋࢇࡏࡲ࠸࡚






















178ࠉ㔠ἑἲᏛ 61ᕳ 1 㸦ྕ2018㸧

























9ࠉ See Alexander Brown, ͆ What is Hate Speech? Part 2: Family Resemblances͇, in Law and 
Philosophy, 2017, 36: 561-613.
࠘࠿ࡿࡁ࡛ไつ࡛ࡲࡇ࡝ࡣࢳ࣮ࣆࢫ࣭ࢺ࢖࣒࣊ࠗ࢘ࢪ࣏ࣥࢩ



























180ࠉ㔠ἑἲᏛ 61ᕳ 1 㸦ྕ2018㸧
ࠉ࢔࣓ࣜ࢝ேࡣࡇ࠺ࡋࡓ㉁ၥ࡟ࡼࡃᅔᝨࡍࡿࡶࡢ࡛ࡍࠋࢪ࣮ࣕࢼࣜࢫࢺࡢ




















10ࠉ See Conor Friedersdorf, ͆ America’s Many Divides Over Free Speech͇, The Atlantic, October 
9, 2017.
11ࠉ See Audrey Carlsen and Fahima Haque, ͆ What Does Facebook Consider Hate Speech? Take 
Our Quiz͇, New York Times, October 13, 2017.
࠘࠿ࡿࡁ࡛ไつ࡛ࡲࡇ࡝ࡣࢳ࣮ࣆࢫ࣭ࢺ࢖࣒࣊ࠗ࢘ࢪ࣏ࣥࢩ











































































































































186ࠉ㔠ἑἲᏛ 61ᕳ 1 㸦ྕ2018㸧
࣮ࢳ࡟ࡼࡗ࡚ࠊࡑࡢ≢⨥ࡀே✀ⓗ៮ᝏ࡟ᇶ࡙࠸࡚࠸ࡿࡇ࡜ࡀ᫂ࡽ࠿࡟ࡉࢀࡿ



















































































































































































































































































































































࠸ࡿ 13ࠋ᭱㏆ࡢⴭస࡜ࡋ࡚ The Freedom to Be Racist? How the United States and 
13ࠉ ᭱ ᪂ࡢㄽᩥ࡜ࡋ࡚ Erik Bleich, Historical Institutionalism and Judicial Decision-Making: 
Ideas, Institutions, and Actors in French High Court Hate Speech Rulings, 70 WORLD POLITICS 
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘
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ࡼ࠺࡛࠶ࡿࠋJunko Kotani, Proceed with Caution: Hate Speech Regulation in Japan, 45 
HASTINGS CONST. L.Q. 603 (2018), Koji Higashikawa, Comment, Japan’s Hate Speech Laws: 
Translations of the Osaka City Ordinance and the National Act to Curb Hate Speech in Japan, 
19 ASIAN-PAC. L. & POL’Y J. 1 (2017), Shigenori Matsui, The Challenge to Multiculturalism: 
Hate Speech Ban in Japan, 49 U.B.C.L. REV. 427 (2016).
㘓ࠉグ
㸧8102㸦ྕ 1 ᕳ16 Ꮫἲἑ㔠ࠉ891






















1ࠉ 1ᑂ࣭ி㒔ᆅุ H25.10.7ุ᫬ 2208-74ࠋ᥍ッᑂ࣭኱㜰㧗ุ H26.7.8ุ᫬ 2232-34ࠋ⿕ᐖᙜ
஦⪅⮬㌟࡟ࡼࡿ஦௳ࡢᥥ෗࡜ࡋ࡚ࠊᮔ㈆௵ࠕி㒔ᮅ㩭Ꮫᰯくᧁ஦௳ࠖἲࢭ࣑ 2015.7᭶
ྕ 23㡫ࠋ
2ࠉ 㧗ᯇ㧗ุ H28.4.25LLI/DB཰㍕ࠊࢪࣗࣜ 1518-296࡟ホ㔘ㄽᩥࠋฮ஦ࡢ᭷⨥ุỴ࡜ࡋ࡚ᚨ
ᓥᆅุ H22.12 .1࣭LLI/DB ཰㍕ࠊி㒔ᆅุ H23.4 .21࣭LLI/DB ཰㍕ࠊᚨᓥᆅุ
H25.12.25࣭LLI/DB཰㍕ࠋᇳ➹⪅ࡣẸ஦᥍ッᑂ࠿ࡽᘚㆤᅋ࡟ຍධࡋࡓࠋ






























ࡿẸ஦ッゴࡢព⩏㹼࣊࢖ࢺࢫࣆ࣮ࢳ⿢ุࢆ౛࡜ࡋ࡚ࠖ⮬⏤࡜ṇ⩏ vol.67 No. 6㸦2016.6᭶
ྕ㸧ࢆཧ↷ࠋ








































8ࠉ ᣋⴭࠕຍᐖ⾜Ⅽࡔࡅ࡛࡞ࡃࠊලయⓗ⿕ᐖᐇែ࡟┠ࢆྥࡅࡿ࡭ࡁࠖἲࢭ࣑ 2015.7᭶ྕ 38
㡫ࠋ
グࠉ㘓








































































































































































ࡽࢀ࡞࠸ࡶࡢ࡜ࡋ࡚ࡢᮅ㩭Ꮫᰯ 㸦ࠖᏵᇶ⇲ⴭ࣭ᒾἼ᭩ᗑ࣭2012 ᖺ㸧ࠊ⏥ 153 ࡣ
ྠᚿ♫኱Ꮫ࣭ᯈᇉࢮ࣑ࡢࠕᮅ㩭Ꮫᰯࡢ♫఍Ꮫⓗ◊✲ 㸦ࠖᮍබห㸧ࠊ⏥ 191 ࡣࠕࣝ
࣏࣭ி㒔ᮅ㩭Ꮫᰯくᧁ஦௳ 㸦ࠖ୰ᮧ୍ᡂⴭ࣭ᒾἼ᭩ᗑ࣭2014 ᖺ㸧࡛࠶ࡿࠋࡇࢀ
ࡽࡢ᭩⡠࡛ࡣࠊẸ᪘ᩍ⫱ࡢලయⓗᐇ㊶ࡢṔྐࡀヲ⣽࡟ࠊ࠿ࡘయ⣔❧࡚࡚ᩚ⌮ࡉ




















































































࡚ࠊᅄᅜᮅ㩭ึ୰⣭Ꮫᰯ࡬ࡢ 2009ᖺ 8᭶ࡢ 150୓෇ࡢເ㔠ࡀᐇ⌧ࡋࡓࡢࡶࠊ
ࡉࡽ࡟ࡣࠊࡇࢀࡀゐ፹࡜࡞ࡗ࡚ከᵝ࡞཯ᕪูࡢྲྀࡾ⤌ࡳ࡬ࡢᒎ㛤ࡀᮇᚅࡉࢀࡓ






























































































































































































































37ࠉ ͆ After the Hate: Helping Psychologists Help Victims of Racist Hate Crime  ͇Kellina Craig-
Henderson and L. Ren Sloan. Clinical Psychology: Science and Practice V10N4, Summer 2003
㘓ࠉグ




















































































40ࠉ⬮ὀ 38୰ᮧࠕ㐌ห㔠᭙᪥ࠖグ஦ ࣭ 31㡫
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘





























































































































































































































































࠼ࡤࠊࣈࣛ࢖ࢩࣗᩍᤵࡢࡈ㧗ⴭࠊThe Freedom to Be Racist? : How the United 




























ࡽࢀࡿ࠿ 㸦࠘2014ᖺࠊ᫂▼᭩ᗑ㸧㸧255㡫㸦Erik Bleich, The Freedom to Be Racist? : How 
the United States and Europe Struggle to Preserve Freedom and Combat Racism 146㸦2011㸧㸧ࠋ
3ࠉ ౛࠼ࡤࠊி㒔ᮅ㩭➨ 1ึ⣭Ꮫᰯ๓஦௳㸦Ẹ஦㸧➨ 1ᑂุỴ㸦ி㒔ᆅุᖹᡂ 25ᖺ 10᭶ 7
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ࠉࡇࢀࡽࡢἲⓗᑐᛂࢆᑾࡃࡋ࡚ࡶ࡞࠾ṧࡿࡶࡢࡣఱ࡛࠶ࡾࡲࡋࡻ࠺࠿ࠋ⚾ࡣ࠶
ࡿ✀ࡢࠕရ᱁ࠖࡢၥ㢟ࡀṧࡿࡢࡳ࡛ࡣ࡞࠸࠿࡜⪃࠼࡚࠾ࡾࡲࡍࠋᩒ࠼࡚ゝ࠼



















  ࠉ ࠉࡲࡓࠊᕝᓮᕷ࣊࢖ࢺࢹࣔ⚗Ṇ௬ฎศ࿨௧⏦❧஦௳㸦ᶓ὾ᆅ⿢ᕝᓮᨭ㒊Ỵᖹᡂ 28ᖺ 6































ࡧ࡟ุ౛ 5ࡣࠊ⾲⌧ࡢ⮬⏤ࡢไ㝈࡟ᑐࡋ࡚ࡣࠊ᫂ⓑ࠿ࡘ⌧ᅾࡢ༴㝤㸦clear and 
present danger㸧ࢆồࡵ࡚ࡁࡓࡢ࡛ࡣ࡞࠸࡛ࡋࡻ࠺࠿ࠋ㔜ࡡ࡚ᣦ᦬ࡉࡏ࡚࠸ࡓࡔ
ࡁࡲࡍࡀࠊࡇࡇ࡛ၥ㢟࡟ࡋ࡚࠾ࡾࡲࡍࡢ࡛ࡣࠊ᪤Ꮡࡢἲⓗᥐ⨨࡛ᑐᢠࡋ࡚࡞࠾
4ࠉChaplinsky v. New Hampshire, 315 U.S. 568 (1942).
5ࠉἨబ㔝ᕷẸ఍㤋౑⏝୙チྍฎศ஦௳᭱ 3ᑠุᖹᡂ 7ᖺ 3᭶ 7᪥Ẹ㞟 49ᕳ 3ྕ 687㡫ࠋ
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘


























ࠕMode of Speech ̿R.A.V. v. City of St. Paul஦௳ุỴ࡟࠾ࡅࡿࢫ࢝ࣜ࢔ἲᘐពぢࡢྍ⬟
ᛶࠖᑠ㇂㡰Ꮚ௚⦅ࠗ⌧௦࢔࣓ࣜ࢝ࡢྖἲ࡜᠇ἲ 㸦࠘2013ᖺࠊᑦᏛ♫㸧22㡫௨ୗࠊཧ↷ࠋ
グࠉ㘓
























































㡫 071㸧1 ὀᥖ๓ࠖ⏤⮬ࡢ⌧⾲ࠕ఍ㄯᗙ㸦ࠖ ࡍࡲ࠸࡚ࡗᛮ࡜࠿࠸࡞ࡣ࡛ࡢ࡞ศ༑୙ࡣ
ࠋ㸧㸧ゝⓎᮧ㥖㸦
グࠉ㘓






















8ࠉ 㥖ᮧᆂ࿃ࠕゝⴥ㸭ព࿡㸭ᶒຊࠖἲᚊ᫬ሗ 89ᕳ 5ྕ㸦㏻ᕳ 1111ྕ㸧㸦2017ᖺ㸧5㡫ᡤ
཰ࠊࡲࡓᮏㄽ✏࡟ຍ➹ࢆຍ࠼ࡓࡶࡢ࡜ࡋ࡚ࠊ㥖ᮧᆂ࿃ࠕゝⴥ㸭ព࿡㸭ᶒຊ̿ࢺࣛࣥࣉ
ࡢሙྜࠊኳⓚࡢሙྜ̿ࠖἲᏛ◊✲ 91ᕳ 1ྕ㸦2018ᖺ㸧21㡫ᡤ཰ࠋ
9ࠉ ࢪࣗࢹ࢕ࢫ࣭ࣂࢺ࣮ࣛ㸦➉ᮧ࿴Ꮚヂ㸧ࠗ ゐⓎࡍࡿゝⴥ̿ゝㄒ࣭ᶒຊ࣭⾜Ⅽయ 㸦࠘2015
ᖺࠊᒾἼ᭩ᗑ㸧ࡢᗎ❶ཧ↷ࠋ
10ࠉ Mari Matsuda, et al., Words that Wound: Critical Race Theory, Assaultive Speech, and the First 
Amendment (1993).
࠘࠿ࡿࡁ࡛ไつ࡛ࡲࡇ࡝ࡣࢳ࣮ࣆࢫ࣭ࢺ࢖࣒࣊ࠗ࢘ࢪ࣏ࣥࢩ



















































































































































































9ࠉᆅ᪉⮬἞ἲ 238᮲ࡢ 4➨ 7㡯ཧ↷ࠋ





11ࠉ ࡓࡔࡋ㸪࢔࣓ࣜ࢝ࡢุ౛㸪National Socialist White People’s Party v. Ringers, 473 F.2d 1010 
(4th Cir. 1973) ; Knights of Ku Klux Klan, Realm of Louisiana v. East Baton Rouge Parish 
School Bd., 578 F.2d 1122 (5th Cir. 1978) ࢆཧ↷ࠋ ࠸ࡎࢀࡶᴟྑᅋయࡀᏛᰯ᪋タࡢ฼⏝ࢆ
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘




















ࡉࢀࡿࡇ࡜ࡀ࠶ࡿࠋⓚᒃ๓ᗈሙ஦௳࣭᭱኱ุ᫛ 28࣭12࣭23Ẹ㞟 7ᕳ 13ྕ 1561㡫ཧ
↷ࠋᮏ✏࡛ࡣ㆟ㄽࡢᑐ㇟ࢆᆅ᪉ࡢ᪋タ࡟㝈ᐃࡋࡓࡀ㸪ᴫࡡᅜࡢ᪋タ࡟ࡶᮏ✏ࡢ⤖ㄽࢆ
࡯ࡰࡑࡢࡲࡲᛂ⏝࡛ࡁࡿ࡜⪃࠼ࡿࠋ
14ࠉ ヲࡋࡃࡣ㸪㰺⸨ⰾᾈࠕ㞟఍ࡢ⮬⏤࡜බඹ᪋タࡢ฼⏝㸦1㸧ࠖ ⚟ᒸ┴❧኱Ꮫ⣖せ 9ᕳ 1ྕ
19-22㡫㸦2000㸧ཧ↷ࠋ




Ἠబ㔝ᕷẸ఍㤋஦௳࣭᭱ 3ᑠุᖹ 7࣭3࣭7Ẹ㞟 49ᕳ 3ྕ 702-3㡫㸦ᅬ㒊㐓ኵ⿵㊊ព
ぢ㸧ཧ↷ࠋᶫᮏ࣭๓ᥖト㸦6㸧269㸪271㡫ཧ↷ࠋ
17ࠉ㰺⸨࣭๓ᥖト㸦14㸧20-22㡫㸪ᶫᮏ࣭ྠୖ 261㡫ཧ↷ࠋ
18ࠉ 㒔ᕷබᅬἲ 11᮲ 4ྕཧ↷ࠋࡲࡓ㸪ྠἲࡢጤ௵࡟ࡼࡗ࡚タࡅࡽࢀࡓ㸪⚟ᒸᕷබᅬ᮲౛ 4
グࠉ㘓














᮲ 4㡯㸪⛅⏣ᕷ㒔ᕷබᅬ᮲౛ 3᮲ 3㡯㸪㑣ぞᕷබᅬ᮲౛ 3᮲ 4㡯➼ཧ↷ࠋ
19ࠉ බࡢ⛛ᗎࡢ౵ᐖࢆせ௳࡜ࡍࡿࡶࡢ࡜ࡋ࡚㸪⛅⏣ᕷ㒔ᕷබᅬ᮲౛ 3᮲ 3㡯㸪὾ᯇᕷ㒔ᕷ
බᅬ᮲౛ 3᮲ 4㡯 1ྕ㸪㧗ᵳᕷ❧ᩥ໬఍㤋᮲౛ 7᮲ 1㡯 1ྕ㸪ᮐᖠᕷᩍ⫱ᩥ໬఍㤋᮲
౛ 9᮲ 1ྕ➼ཧ↷ࠋ௚ே࡟㏞ᝨࢆ࠿ࡅ࡞࠸ࡇ࡜ࢆせ௳࡜ࡍࡿࡶࡢ࡜ࡋ࡚㸪⚟ᒸᕷබᅬ
᮲౛ 4᮲ 4㡯 1ྕ㸪⛅⏣ᕷ㒔ᕷබᅬ᮲౛ 4᮲ 1㡯 8ྕ㸪㑣ぞᕷබᅬ᮲౛ 3᮲ 4㡯 2ྕ
➼ཧ↷ࠋබ┈ࢆᐖࡋ࡞࠸ࡇ࡜ࢆせ௳࡜ࡍࡿ౛࡜ࡋ࡚ࡣ㸪㒔ᕷබᅬἲ 27᮲ 2㡯 3ྕ㸪
⚟ᒸᕷබᅬ᮲౛ 4᮲ 4㡯 2ྕ㸪㑣ぞᕷබᅬ᮲౛ 3᮲ 4㡯 5ྕ➼ཧ↷ࠋ
20ࠉ 㑣ぞᕷබᅬ᮲౛ 3᮲ 4㡯 6ྕ㸪ᕝ㉺ᕷ㒔ᕷබᅬ᮲౛ 2᮲ 4㡯 3ྕ㸪㧗ᵳᕷ❧ᩥ໬఍㤋
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24ࠉ ࣃࣈࣜࢵࢡ࣭ࣇ࢛࣮࣒ࣛㄽࡢඛ㥑࡜ࡋ࡚㸪Hague v. CIO, 307 U.S. 496, 515-16 (1939)ཧ
↷ࠋࣃࣈࣜࢵࢡ࣭ࣇ࢛࣮࣒ࣛࡢ 3 ศ㢮ࡢ⡆᫂࡞ㄝ᫂࡜ࡋ࡚㸪Perry  Educat ion 
Association v. Perry Local Educators’ Association, 460 U.S. 37, 44-46 (1983)ཧ↷ࠋ᪥ᮏ࡟
࠾ࡅࡿࣃࣈࣜࢵࢡ࣭ࣇ࢛࣮࣒ࣛࡢ⤂௓࡜ࡋ࡚㸪⣬㇂㞞Ꮚࠕࣃࣈࣜࢵࢡ࣭ࣇ࢛࣮࣒ࣛࠖ
බἲ◊✲ 50ྕ 103㡫㸦1988㸧➼ཧ↷ࠋ
25ࠉSee Perry Education Association, id., at 45-46. 
26ࠉ ᭱ 3ᑠุ 59࣭12࣭18ฮ㞟 38ᕳ 12ྕ 3030-33㡫㸦ఀ⸨ṇᕫ⿵㊊ពぢ㸧㸪᭱ 3ᑠุ 62࣭
3࣭3ฮ㞟 41ᕳ 2ྕ 17-25㡫㸦ఀ⸨ṇᕫ⿵㊊ពぢ㸧ཧ↷ࠋ






29ࠉ᭱ 2ᑠุᖹ 8࣭3࣭15Ẹ㞟 50ᕳ 3ྕ 549㡫ࠋ
グࠉ㘓















































࠿ࠖJ-CASTࢽ࣮ࣗࢫ 2015ᖺ 9᭶ 9᪥㸪https://www.j-cast.com/2015/09/09244794.
html?p=allཧ↷ࠋ
33ࠉᖌᒸ࣭๓ᥖト㸦3㸧㹙ᖌᒸ㸪2018㹛36㡫ཧ↷ࠋ







࡟ᑐࡍࡿ㐺ษ࡞ᥐ⨨ࢆㅮࡎࡿࡇ࡜ࢆồࡵࡿពぢ᭩ࠖ2015 ᖺ 9᭶ 7᪥㸪https://www.
toben.or.jp/message/pdf/20150907.pdfࠋ
36ࠉྠୖ 6㡫ཧ↷ࠋ
37ࠉ ྠ ୖ 7-9㡫ཧ↷ࠋᮾᘚពぢ᭩࡛ࡣ 3ࡘࡢ␃ពⅬ࡟ᩚ⌮ࡉࢀ࡚࠸ࡿࡀ㸪ࡇࡇ࡛ࡣศ࠿ࡾ
ࡸࡍࡃࡍࡿࡓࡵ࡟ 4ࡘ࡟ศࡅ࡚グ㏙ࡋࡓࠋ
グࠉ㘓







































41ࠉ ᶓ὾ᆅ⿢ᕝᓮᨭ㒊ᖹᡂ 28ᖺ 6᭶ 2᪥ุ᫬ 2296ྕ 14㡫㸪ุࢱ 1428ྕ 86㡫ࠋホ㔘࡜
ࡋ࡚㸪ୖ⏣೺௓ࠕุᢈࠖἲᏛᩍᐊ 433ྕ 153㡫㸦2016㸧㸪ẟ฼㏱ࠕ᠇ἲッゴࡢᐇ㊶࡜













44ࠉ ࢞࢖ࢻࣛ࢖ࣥࡣ 2018ᖺ 3᭶ 31᪥࡟᪋⾜ࡉࢀࡓࠋࠕᕝᓮᕷ㸸࣊࢖ࢺ஦๓つไ㸪ᣦ㔪᪋




ᕷẸᅋయࠖẖ᪥᪂⪺ 2018ᖺ 3᭶ 2᪥㸦࢙࢘ࣈ∧㸧㸪https://mainichi.jp/articles/20180302/
ddl/k14/040/203000cཧ↷ࠋ
46ࠉ ி㒔ᗓࡣ 2018ᖺ 3᭶࡟࢞࢖ࢻࣛ࢖ࣥࡢ㐠⏝ࢆጞࡵࡓࠋࠕ࣊࢖ࢺᢚṆࠕᅜࡀᇶ‽ࢆ ࠖࠉ





























































52ࠉ ᴮ ㏱ࠕ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳ㸪࣊࢖ࢺ࣭ࢡࣛ࢖࣒つไࠖἲᚊ᫬ሗ 89ᕳ 9ྕ 31㡫㸦2017㸧
ཧ↷ࠋ
53ࠉ ࠕ៮ᝏࡢ⾲⌧࡜ἲつไࠉ࣊࢖ࢺࢫࣆ࣮ࢳࠖᮅ᪥᪂⪺ 2015ᖺ 7᭶ 21᪥ᮅห 9㡫ࠝ㛗㇂
グࠉ㘓


















































































65ࠉ See e.g., Kathleen M. Sullivan, Foreword: The Justices of Rules and Standards, 106 HARV. L. 
REV. 22 (1992); Pierre J. Schlag, Rules and Standards, 33 UCLA L. REV. 379 (1985); 
FREDERICK SCHAUER, PLAYING BY THE RULES: A PHILOSOPHICAL EXAMINATION OF RULE-BASED 
DECISION-MAKING IN LAW AND IN LIFE (1993).
66ࠉ See generally Frederick Schauer, The Exceptional First Amendment, in AMERICAN 
EXCEPTIONALISM AND HUMAN RIGHTS 29 (Michael Ignatieff ed., 2009).
67ࠉ๓ᥖト㸦53㸧9㡫ࠝ㛗㇂㒊Ⓨゝ ࠞࠋ
ࢩ࣏ࣥࢪ࣒࢘ࠗ࣊࢖ࢺ࣭ࢫࣆ࣮ࢳࡣ࡝ࡇࡲ࡛つไ࡛ࡁࡿ࠿࠘

























68ࠉ Shigenori Matsui, The Challenge to Multiculturalism: Hate Speech Ban in Japan, 49 UBC L. 
REV. 427 (2016), ᶓ⏣⪔୍ࠕே✀ᕪู᧔ᗫ᮲⣙࡜᪥ᮏᅜ᠇ἲ㸫⾲⌧つไ࡟ࡘ࠸࡚ࠖࠗ ⰱ
㒊ಙ႐ඛ⏕ྂ⛥⚃㈡    ⌧௦❧᠇୺⩏ࡢᒎ㛤㸦ୖ㸧࠘ 715㡫㸦᭷ᩫ㛶㸪1993㸧㸪ᴮ࣭๓ᥖ
ト㸦52㸧➼ཧ↷ࠋ
グࠉ㘓






















































73ࠉ See e.g., Matter of Rockwell v. Morris, 12 A.D.2d 272 (N.Y. App. Div. 1961); Ringers, supra 
note 11; Knights of Ku Klux Klan, supra note 11. බⓗ᪋タࡢ฼⏝⏦ㄳ࡟࠾࠸࡚ከ㢠ࡢಖ㝤
࡬ࡢຍධࢆồࡵࡿࡇ࡜ࡀ᠇ἲ࡟཯ࡍࡿ࡜ࡋࡓุ౛ࡶ࠶ࡿࠋSee Collin v. Smith, 447 F.
Supp. 676, 684-86 (N.D.Ill. 1978); Collin v. Smith, 578 F.2d 1197, 1207-10 (7th Cir. 1978); 
Collin v. O’Malley, Dkt. No. 76C2024 (unpublished).
74ࠉࡇࡢࡇ࡜ࡣ㸪㟷ᑡᖺࡢ฼⏝ࡀ᝿ᐃࡉࢀࡿ᪋タ࡛࠶ࡿሙྜ࡟࠸ࡗࡑ࠺࠶࡚ࡣࡲࡿࡔࢁ࠺ࠋ
グࠉ㘓




















supra note 11, at 1016-17. ྠࡌࡃ Knights of Ku Klux Klan஦௳࡛ࡣ㸪KKKࡢ୍⤌⧊ࡀᏛ
ᰯ᪋タࡢ౑⏝チྍࢆồࡵࡓ࡜ࡇࢁ㸪࠸ࡗࡓࢇࡣㄆࡵࡽࢀࡓࡀࡑࡢᚋ᧔ᅇࡉࢀࡓࠋࡇࡇ
࡛ࡶࢫࢸ࣮ࢺ࣭࢔ࢡࢩࣙࣥࡢἲ⌮ࡀ㆟ㄽ࡟࡞ࡗࡓࡀ㸪㐃㑥➨ 5ᕠᅇ⿢ุᡤࡣᮏ௳࡟࠾
࠸࡚ࢫࢸ࣮ࢺ࣭࢔ࢡࢩࣙࣥࡣᏑࡋ࡞࠸࡜ุ᩿ࡋࡓࠋ See Knights of Ku Klux Klan, supra 
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࢖ࣥࡣ᪋タ⟶⌮ᶒࡢ⠊␪ࢆ㉸࠼࡚㆙ᐹᶒ㝈ࡢ⾜౑ࢆㄆࡵ࡚࠾ࡾ㸪ᆅ᪉⮬἞ἲࡢ
ጤ௵ࡢ⠊ᅖࢆ㉸࠼ࡿ࡜࠸࠺ᢈุࡶ࠶ࡾ࠺ࡿࠋࡋ࠿ࡋ㸪Ἠబ㔝ᕷẸ఍㤋஦௳ࡢࡼ
࠺࡞ᩛᑐⓗ⫈⾗࡟ࡼࡿ⾜Ⅽ࡛ࡣ࡞ࡃ㸪᪋タ฼⏝⪅࡟ࡼࡿ᪋タෆ࡛ࡢゝືࡀᐖᝏ
ࡢ※࡛࠶ࡿࡢ࡛㸪᪋タ⟶⌮ᶒࡢ⾜౑࡜ࡳ࡚ࡼ࠸ࡔࢁ࠺ࠋබࡢ᪋タࡣࠕఫẸࡢ⚟
♴ࢆቑ㐍ࡍࡿ┠ⓗ࡛ࠖ๰タࡉࢀࡿࡶࡢ࡛࠶ࡿࡇ࡜ࢆ㋃ࡲ࠼ࡿ࡜㸦ᆅ᪉⮬἞ἲ
244᮲ 1㡯㸧㸪᪋タ⟶⌮⪅ࡀ᪋タࢆ฼⏝ࡍࡿఫẸࢆಖㆤࡍࡿᥐ⨨ࡣ㸪᪋タ⟶⌮
ᶒࡢ୰᰾࡛࠶ࡿ࡜ࡍࡽ࠸࠼ࡿࠋ
ࠉ௨ୖࡢࡼ࠺࡟ᕝᓮᕷ࢞࢖ࢻࣛ࢖ࣥ࡟ࡣၥ㢟Ⅼࡶࡳࡽࢀࡿࡀ㸪ไ⣙ࡢᑐ㇟ࢆ㝈
ᐃࡋ㸪➨୕⪅ᶵ㛵ࡀ௓ᅾࡍࡿៅ㔜࡞ᡭ⥆ࢆタࡅ࡚࠸ࡿࡇ࡜ࡶ࠶ࡾ㸪㐪᠇࡜ࡲ࡛
ࡣ࠸࠼࡞࠸ࠋࡓࡔ㸪ࡸࡣࡾᨵၿࡢవᆅࡣ࠶ࡾ㸪௒ᚋ᪂ࡓ࡟࢞࢖ࢻࣛ࢖ࣥࢆ⟇ᐃ
ࡍࡿ⮬἞యࡣࡼࡾៅ㔜࡟ᑐ㇟ࢆ⤠ࡾࡇࡴ࡭ࡁࡔࢁ࠺ 83ࠋ
ϭࠉ࠾ࢃࡾ࡟
ࠉ௨ୖㄽࡌࡓࡼ࠺࡟㸪ᇶᮏⓗ࡟ࡣ᤼እ୺⩏ᅋయ࡟ࡼࡿබࡢ᪋タࡢ฼⏝ࢆᣄྰࡍ
ࡿࡇ࡜ࡣ㸪୍ᐃࡢ᮲௳ࢆ‶ࡓࡏࡤ᠇ἲୖチࡉࢀࡿࡔࢁ࠺ࠋࡇࢀࢆ඲ࡃྰᐃࡍࡿ
ㄝࡣ㐣ᗘ࡟࣮ࣝࣝᣦྥ࡛࠶ࡿ࡜ᢈุ࡛ࡁࡿࠋࡲࡓ㸪Ἠబ㔝ᕷẸ఍㤋஦௳➼ࡢ᭱
㧗⿢ࡢุ౛ἲ⌮ࡣ㸪ࡇࡢၥ㢟࡟ࡣ㝈ᐃⓗ࡟ࡋ࠿㐺⏝ࡉࢀ࡞࠸ࠋ
ࠉ୍᪉࡛㸪බࡢ᪋タࡢ฼⏝ࢆᣄྰࡍࡿࡇ࡜࡛㸪ゝㄽཬࡧ㞟఍ࡢ⮬⏤ࡀไ⣙ࡉࢀ
ࡿࡇ࡜ࢆ㍍どࡍ࡭ࡁ࡛ࡣ࡞࠸ࠋ᮲౛ࡸ࢞࢖ࢻࣛ࢖ࣥࡢ⟇ᐃ࡟࠶ࡓࡗ࡚ࡣ㸪ᮏ✏
ࡀㄽࡌࡓࡼ࠺࡟༑ศ࡞㝈ᐃࢆຍ࠼ࡿ࡭ࡁ࡛࠶ࡿࠋᕝᓮᕷ࢞࢖ࢻࣛ࢖ࣥࡸி㒔ᗓ
࢞࢖ࢻࣛ࢖ࣥࡣ㐪᠇࡟ࡣ⮳ࡽ࡞࠸ࡶࡢࡢ㸪࡞࠾ᨵၿࡢవᆅࡀ࠶ࡿࡢ࡛ࡣ࡞࠸ࡔ
ࢁ࠺࠿ࠋ
ྕ 43㡫㸦2016㸧ཧ↷ࠋ
83ࠉ ி㒔ᗓࡢ࢞࢖ࢻࣛ࢖ࣥࡣ㏞ᝨせ௳ࢆタࡅࡎ㸪බᗎⰋ಑ᴫᛕࢆᑟධࡍࡿⅬ࡛ホ౯ࡉࢀࡿ
࡭ࡁࡔࡀ㸪ᐖᝏࡢ⤠ࡾ㎸ࡳ࡟ࡘ࠸࡚ࡣᕝᓮᕷ࢞࢖ࢻࣛ࢖ࣥ࡜ྠᵝ࡟ゎᾘἲࡢᐃ⩏࡟౫
ᣐࡍࡿࡢࡳ࡛࠶ࡿࠋ๓ᥖト㸦46㸧2-3㡫ཧ↷ࠋࡲࡓ㸪⏦ㄳ⪅ࡢάືṔ➼ࡢㄪᰝ࡟ࡘ࠸
࡚ࡶᕝᓮᕷ࢞࢖ࢻࣛ࢖ࣥ࡜࡯ࡰྠᵝࡢෆᐜ࡜࡞ࡗ࡚࠸ࡿࠋྠୖ 4-5㡫ཧ↷ࠋ
